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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

lionorable J., D. Todd, Jr.
Criminel Distrioct Attorney / ‘f‘![ 7 /‘75‘ ¢
Nueces County Courthouse

Corpus Christi, Texas

Dear Sir: Opinlon No. 0-7006
Re: Constitutionality o
Kouse B1ll
| 1945, 49
We are in receipt of your lette
qussting the opinion of this departu steted

matter. We gresatly appreciats yod T vaxious
Questions raised relative to thi )
B1ll No.57h, Aets 1945, 49th

H, B¢ ¥o. 57“.

oanties to the 107th -

rg it general) Jjurisdige-
g territoriael Jurisdiction
of Willacy and Cameron; pro-
g that the Distriot Attornsy of the

pal\ District Court of Nueoes Klob-rg,
;illacy and Cameron eonnti

the gbunties of Nueses, Rlsberg, and ﬁgnnay

o { providing for the 23th Judicial District
Court to have general jurisdiction in the
Counties of XNueces, Kleberg, and Kenedy, snd
conourreat Jurisdietion with the G4th and 117th
Judicisl Distriot Courts in the County of Husces,
and providing that the 107th Judicial Distrioct
Court shall have concurrent Jurlsdiction with
the 103rd Judlioeial Distriet Court in Cameron

end willaoy Counties; providing that the 107th
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Judicial Distriet Court shall give preference to erim-
inal cases; providing that the 1l03rd Judloeisl District
court shall have gensral jurisdiotion in the Counties
of Cameron and wWillacy, but shall give preference to
oivil ocases and shall not, axcept in caases of emergency,
be requireé to empanel Grand Juries; providing that the
County Attorneys of the Counties of willaoy and Cemeron,
reapectively, shell henceforth represent the State in
the District and inferior Courts in their sald respec~
tive Countles of Cemeron and ¥Willacy; providing that in
Counties situated in two or more Judicisl diatricts, and
in whieh Counties, tha County Attorney is called on to
perfera the duties ordinarily psrformed by Distriot At-
torneys, and wiere the offic¢e of District Attorney or
Criminal District Attorney in such Counties hes baen
abolished since the enactment of Seotion 13 of Artiocle
3912e, Hevised Civil Gtetutes of Texas, Aots 1919,
Forty-sixth lLegislature, Speolal Lews, page 603, seqtion
1, that the Commissioners Court,in such Counties, is
authorized and empowered to pay to such County Attorneya
80 performing tne duties of such Distriet Attorneys an
additional aum not to exceed Twelve Hundred Dollars
{(61200) per year, maid sum to be paid in twelve (12)
equal monthly instalments} providing an effective dateg
providing a oonstitutional cleuse; and deoclsring an
amergency.

"B:, IT ENAGTED BY THE LiGISLATURSE OF TWE STATE OF TEXAS:

"Seotion 1., Amend Sections 28, 103, and 107 of Are
ticle 199 of the nevised {ivil Stetutea of Texes and all
emendments thersto, so 48 Lo renumber the same and here-
after read es follows;

"t7hat from and after the first day of Jenuary, A. D.
1947, the 23th Judiolal Distriot of Texas shall be com~
posed of the Counties of ljueces, Kleberg, and Kenedy, and
shall be & Court of general jurisdiction, with the Juris-
dioction conferred upon District Courts by the constitution
end laws of the state of Texas) &nd in tne County of ftiueoes,
it shell heve concurrent jurisdiction with the 94th and
117th Distriet Courts.

"10on the effective date of this Aot, the Criminsl
Dlstrict Court of Liuecer, HKleberg, Kenedy, wWillaoy and
Cameron counties shall becone a Court of genersl Jjurise
diction, with the jurisdiction provided by the Constitu~
tion and Lasws of the State of Texas for pistrict Courts,
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and shall be coaposed of the Counties of wWillaey and
Cameron, and thenceforth be kunown &s the 107th Judleial
District of Texas; and shall have conourrent jurisdic-
tion with the 103rd Judielal District Court within saiad
two Counties; provided that the 107th District Court
shall ¢ive preference to orinminal ocasesa, The 103rd:
Judicial District Court shall be & Court uf general
| Jurisdiction, with the Jurisdiction provided by the
Constitution and Laws of the State of Texas, and shall
continue to be composed of the Counties of Willacy and
Camervn, but shall give preference to clvil cases and
shall not, except in cases of smergeuncy, be required to
enopanel Grard Juries.

"tSec. Z. All cases upon the docket of the COriminal
District Court of Nuscus, Kleberg, Kenedy, Willacy and
' Cameron Countles, in the Counties of Lueces, Ll2berg and
Kenedy, shall, on the effective date of this Act, be
tranaferred by the District Clerks of said Counties to
the docket of the 28th Dietrict Court, end the Judge of
sald 28th Distriet Court to which said ceses shall be
transferred, shall thereafter have power, suthority,
and JurisCiction to try such ocases 80 tranaferred to
suoh Court, and in additlion to approve ell statements
of fact, bills of exception, and to make any and sll
orders, decrees and Judgments proper and necessary in
any case theretofore tried dby the sald Criminal Distrioct
Court above named, within seid Cotinties; provided that
any such aoction or actions be taken within the seme time
limits thet would have goveraned the Judge of the Court
from wiich said ceuse or ocauses were transferred,

*tSeoc, 3. All cases upon the docket of the Criminel
District Court of kueces, Kleberg, ienedy, vwillaoy eand
Cemeron Counties, in the Counties of Cameron and Willaoy,
shall, on the effective date of this Act, be considered
as on file in the 107th Distriet Court, as herein
denomineted, and the Judge of ssid 107th bpistrict Court,
#s herein denominateld sihsll have power, authority, and
Jurisdiotion te try all suoch osses, and in addition, to
approve all statements of fact, billa of exception, and
to make any and all orders, decrees, and Judgmenta
propsy and necessary in any cases therstofore tried by
the seid COriminal Diairiét Court, hereinabove nanmed,
wlthin seld two Counties; provided, that any auch action
or actions be taken within the saue time limits thet would
nave governed the Judge of the Court from whioh said cause
or causss were transferred.
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"'380, 4. After the effective Gate of this 4Lot, the
District Attorney for the Criminal District Court for lusces,
FKleberg, ¥Xenedy, ¥Willagy and Cameron Countlies shall serve
the 28th Judiciel Diatrict Court as designeted by this
Aot, and shall thenowforth be known as the District Attor-
pey for the 2Bth Judlelial District of Texae, and at tie
next generel elsotion such offlce shell be fllled by the
cleotion of & District Attorney for the z28th Judieisl
Distrioct of Texss for the Counties of Nueces, Kleberg and
Kenedy, said office to be voted upon by the qualified
voters of sald three named Counties only.

wtthe County aAttorneys of Willacy and Cemeron Counties
shell, respectively, from and after the effective date of
thias Act, represent the State of Texas in sl)l matters now
handled by the above mentioned Diatrioct Attorney for the
above mentioned Criminsl Distriot Court within said
respective Counties.

“tSeo., 5. Lech term of Court within the 107th Judiolal
District shall begln on the first Mondays of Jenuary and
July of each year, respectively, and may continue until
the beginning of the sucoceeding germ, The Judge of the
107th Judlelsal District Court, at his discretion, may
hold ag many sessions of Court in sny term of the Court
in either County in hie district as may be deemed by him
proper end expedlient for the dlspoaition of the Court's
business, aud the Jurors therefor may be susmmoned to ap-
pear bdefore suoch District Court at auch times as may be
designated by tnhe Judge thereof,

ntsee, 6. Nothing contained in this Aot shall affect
the present terms of the 28th end l03rd Judicliae) Distriot
Courts but seid terms shall continue 82 now provided by
law for said respeotive Courta,

"tieg, 7. In aay ecunty which is situated within two
(2) Tudicial Districts and in whiah the County Attorney
of such County is performing the duties of s Distriot
Attorney, a8 well as those of e County Attorney, and in
which Counties the office of Diatrict Attorney, or the
office of Criminal Distrioct Attorney hea besn abolished
since the enactment of Ssction 13, Article 3912e, Hevised
Civil Statutes of Texss, Aocts 193§. Forty-eixth Legiala~
ture, Spscial Lews, page 608, section 1, the Coumissionersa
Court of eany suah County is hereby suthorized, at their
diecretion, to pay to such County Attorney so performing
such duties of Distriet Attorney, as compensation, over
and above the salary whioh such County Attorney drews a8
County Attorney, @& sum not to exceed the emount of Twelve
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Hundred Dollars (3$1200) per annum, such additional com~
pensation to be pald in twelve (12) eguel montuly in-
steloents,.'

niec, 2. This iAct shell take effect and be in
operation on and after the first day of Janusxry, A. D.

1547.

"sec¢, 3. I1f any paragraph, sentenge, clause, 880~
tion, or provision of this Aot shall be held to be
invelid or unconstitutionsl, the velidity of other
portions of this Act shall not be affected thereby, but
shall remain in force and effeet,

v “See. he On the effective date of this Aet, all
laws and parts of laws in conflioct herewith, are hersby
repealed, in so far as sugh oconflioct is concerned,

"Seo, 5., The fact that there is e great need for
giving the Criminal District Court of Nuseces, Kleberg,
Kenedy, willasy and Cameron Counties general jurisdic-
tion in the Counties of wWillacy and Csmeron, and
reducing ite territorisl Jurisdiction to said two (2)
Countiea, end the fact thet the rearrangesment o1 the
Courts provided for in this Aot, and the plaeing of the
Distriot Attorney's work on certaln County Attorneys adds
burdens and duties on County Attornsys over snd beyond
the duties for which they are being ocompensatsd based
on what is generally known as the 'Salaries Bill Enaot-
ment,' ip waniok their sslaries were fixed for performing
duties splely ap County Attoraney, in Counties in whioh
Distriet Attorneys offices formerly existed, and the
orowded condition of the ctlendar, coreate an emergency
and an imperstive publie necessity, dezmending the sus-
pension of the Constitutionsl Rule requiring all bills
to be resd on three ssveral days in each House, and
such Constitutional Rule 1s hereby suspended, and this
Aot shall take effsoct and be in force from and after
its pessege, aud it is 80 snacted,

nrasged by the !louse, april 23, 19451 Yean l2i,,
nays 2; pesssd by the venste, May 3, 19451 Yess 28,
Nays O.

rriled without the Governor's slgnature, Juane L,
1545.

np.ffective Jan. 1, 1947."
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We note the following lengusge in the introduotory portion
of Seotion 1 of said Act:

"Amend Sections 28, 103, and 107 of Article 159
of the Revised Civil Statutes of Texas end all amend-
ments thereto, 80 as to renumber the same and here-
after read as follows:" (underscoring ours)

The above quoted language 1s followed by the remalning por-
tion of Seetlion 1 end 8ix other sections (through Sec. 7) enclosed
in quotation marka, which is the form customsrlly followed in re-
casting the language of existing atatutes and thereby re-enaoting
same, If the Act purports to recast the language of a provision,
such Act operates to repeal any omitted proviaions of the original.
(See 39 Tex. Jur., Seotions 64 and 79, pp. 127 and 147, and caases
cited therounder.f Thue, if the instant Act purports to recast
the langusge of Sectlions 28, 103 and 107 of Article 199, such
Aot repeals and supersedes the previous provisions of sald sec-
tiong, A ocontrary intention, however, is indicated in the fol-
lowing provisions of Section 6 and Section 4;

"tSec, 6. Nothing contained in thies Aot shall
affeot the present terms of the 28th and 103rd Judi-
cial Distriet Courts but seid terms shall continue as
now provided by law for said respective courts.'”

"Sec. 4., On the effective date of this Act, a2ll
laws &nd parts of lews in confliet herewith, are hereby
repealed in so far as such confliot is ooncernsed.”

The above quoted lenguage manifests an intention thet cer-
tain portions of the original provisions cf Sections 28 and 103
of Article 199 are to remain in full force and effect and that
the provisions of Sections 28, 103 and 107, prior to the instant
Aot, are repealed only to the extent of conflict with the pro-
visions of the amendatory Act. e point out, however, that if
Sections 28, 103 and 107 of Article 199 are amended by thls Act
only in certain respects end certain portions of the origlinal
provisions of said sections are to remain in full force and
effect, the question arises as to whether sald Act violates
Article 3, Secotion 36 of the Texas Constitution, which pro-

vides:

"o law shall be revived or amended by reference
to its title; but in such case the act revived, or

the seotlon or sections smended, shall be re~enacted
ana guﬁlIsEeE at Iengtn." (unEeraoorIEg ours)
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With reference to conatitutional provisions prohibiting
amendments by reference, we quote the followlng language from
Sutherland's Statutory Construction, 3rd rd., Vol., 1, Section
1919:

w¥ * * The constltutional limitation wes enscted~-

to place the proposed aot before tae leglslators in
a form that will enable them without reference to a
rior act Lo understand the oﬁango proposed and then

Eo place the enacted statute in the printed lews in

8 form that will enable the public, or more particular-
ly the lawyers, to understand the change without
reference to prior legislation." (underscoring ours)

Seotion 1901, Sutherlandts Statutory Construction, Vol, 1,
containm.the following language!

“"For the purpose of compliance with the constitu-

tional limitetion that no act shall be amended by mere
reference to its tItle, but the act as amended aEaII be
re-enacted and publlshed &t length, the rorm of the
statute 1is e test o ts amendatory character--i.e,,
does it purport to amend direotly a prior statute.®

{underscoring ours) :

An act which purports to amend an ect but which does not

et out the amended sections in full is violative of Art. 3,
Sec. 36 of the Texas Constitution (See 3§ Tex. Jur., Sec. 63,
. 125; Flores v, State, 109 Crim., Rep. 261, L S. W. (24) 43,
enderson v, City of Galveston, 102 Tex. 163, 114 S. W. 108).

The oase of Henderson v, City of Galveston, supra, involved
an Aot by the Legislature which added a sentencs to & seotion of
an Act previously enacted by the Legislature without re-snacting
and publishing the entire section at length, In holding that
such an amendment was invalid under the terms of Artlele 3,
Seotion 36 of the Constitution, Kr. Justice Williams, speaking
for the Supreme Court saild:

"3ut no suthority cited end none that we know of
has held that & section of a statute wmay be amended
by adding words to 1t, without re-enacting the
entire section es amended, and such & holding would
be candemned.&w'tne plain woxrds of the Constitutlion.

L L
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*1t may be true that this aot was and is as sus-
ceptible of as easy an understanding in connection
with thet of whioh 1t 18 an amendment, by the Legis-
lature in its passage, by the courte and by the
public, as if the original section, with the new
provision 1lngluded, had been re-enacted and pub-
lished at large. As much perhape might be sald
in favor of many statutes whlch do not conform
to the Constitution, It may even be doubted if
the good sccomplished by the constitutionel pro-
vision compensates for the inconvenience it causes,

But it must be remembesred ncot only the provision

1s intended LO. prevent the MIBOhiors against whioh
1T 18 alrected, bub Lhat iU seeks GO accomplish
Ihls by a comprehernsive and unben 6, strik
down aiI statutes Whlch 00 NOL eonform to 1L. From

that rule the Constitution makes noO exceptlons, an
neither the Leglslature nor the courts have the right

to make them." {underscoring ours) '

- After carefully conslidering the various provisiona of H. B.
874, it is our opinion that the Aot seeks to amend Sections 28,
103 and 107 of Artiocle 199 in certain respects and, at the same
time, to leave gertain portions of the original provisions of
said sections in full foroe and effeoct without re~enacting sand
publishing at length all of the msections as amended. Thus,

the instant Act, purporting to amend Sections 28, 103 and 107
of Artiole 199, is not in a form whereby the chenges mads i{n
the Seotions involved may be understood without referende to
said ssotions as they existed prior to the amendment., In view
of the foregoing and in view pf the authorities cited herein,
it 18 ouwr opinion that H. B/B74, Acts (9th Legislature, 1945,
violates Article 3, Section 36 of the Constitution of Texas
and 1s therefore vold.

In view of our holding herein, we do not deem 1t necessary
to discuss separately each of the guestionme raised 1n your in-
quiry relative to the constitutionality of the Act,

Yours very truly,

O ’?)/;) ey, ATTORNEY GLNERAL OF TEXAS
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